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SURVEY OF NEW YORK PRACTICE
INTRODUCTION*

This edition of The Survey highlights two significant decisions
of the Court of Appeals in the area of New York Practice. In Yarusso
v. Arbotowicz, the Court appears to have settled the existing controversy regarding interpretation of the tolling provisions of CPLR 207.
The Yarusso Court held that where a defendant is absent from the
state for a continuous period of 4 months or more, CPLR 207(3) does
not toll the statute of limitations if there exists some statutory
means of obtaining jurisdiction over the defendant other than personal service within the state. In George Reiner & Co. v. Schwartz,
the Court emphasized the quality of a nonresident defendant's contact with New York in approving the assertion of long-arm jurisdiction over that party pursuant to CPLR 302(a) (1). The basis for this
exercise of jurisdiction was a 1-day visit by the defendant to New
York for the purpose of negotiating the employment contract upon
which the action was based.
* The following abbreviations will be used uniformly throughout The Survey:
New York Civil Practice Law and Rules (McKinney) ...........................
CPLR
New York Civil Practice Act ...................................................
CPA
New York Criminal Procedure Law (McKinney) .................................
CPL
New York Code of Criminal Procedure ..........................................
CCP
New York Code of Rules and Regulations ....................................
NYCRR
New York Rules of Civil Practice ...............................................
RCP
New York City Civil Court Act (McKinney) .....................................
CCA
Uniform District Court Act (McKinney) ......................................
UDCA
Uniform Justice Court Act (McKinney) .......................................
UJCA
Uniform City Court Act (McKinney) .........................................
UCCA
Real Property Actions and Proceedings Law (McKinney) ......................
RPAPL
Domestic Relations Law (McKinney) ....................................
DRL
Estates, Powers and Trusts Laws (McKinney) .................................
EPTL
WEINSTEIN, Kom & MILLER, NEW YORK CIVIL PRACTICE (1977) .................. WK&M
The Biannual Survey of New York Practice ......................
The Biannual Survey
The Quarterly Survey of New York Practice .....................
The Quarterly Survey
The Survey of New York Practice .......................................
The Survey
Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative documents and will be cited as follows:
1957 N.Y. LEG. Doc. No. 6(b) ...........................
FIRST REP.
1958 N.Y. LEG. Doc. No. 13 ...........................
SECOND REP.
1959 N.Y. LEG. Doc. No. 17 ............................
THIRD REP.
1960 N.Y. LEG. Doc. No. 120 ..........................
FOURTH REP.
1961 FnqAL REPORT OF THE ADVISORY COMMITTEE ON
PRACrICE AND PROCEDURE .............................

FINAL REP.

Also valuable are the two joint reports of the Senate Finance and Assembly Ways and Means
Committee:
1961 N.Y. LEG. Doc. No. 15 ............................
FIrH REP.

1962 N.Y.

LEG.

Doc. No. 8 .............................

SIXTH REP.
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Consideration also is given to significant developments in the
area of Dole actions for contribution. In Klinger v. Dudley, the
Court of Appeals held that a judgment against a third-party defendant who is liable for contribution may not be enforced by the initial
defendant until the latter has paid an amount in excess of his Dole
share to the plaintiff. A further embellishment of Dole is found in
Blum v. Good Humor Corp., wherein the Appellate Division, Second Department, refused to strike a laches defense interposed in a
suit for contribution which was instituted 13 months after settlement of the original tort action.
Finally, The Survey examines two cases illustrating recent
modifications of the law of evidence in New York. In Halloran v.
Virginia Chemicals,Inc., the Court of Appeals approved the admission of evidence of a plaintiff's habitual carelessness to establish his
contributory negligence in a products liability action. This evidence
was found logically probative of the plaintiff's actions on the day of
the accident in question. An extension of the categories of admissible evidence is found in Barry v. Manglass, wherein the Appellate
Division, Second Department, sanctioned the admission of an automobile manufacturer's recall letter as some evidence of the existence of a defect in a particular vehicle. Through The Survey's discussion of these and other refinements in New York law, it is our
intention to be of continuing assistance to the practicing attorney.
ARIcLE 2-LIMITATIONS OF TIME

CPLR 207: Statute of limitations not tolled by defendant's absence
from the state where there is a statutory means of obtaining
jurisdictionover him.
Under CPLR 207, when a person against whom an action has
accrued leaves the state for a continuous period of 4 months or more,
"the time of his absence . . . is not a part of the time within which
the action must be commenced."' Subdivision 3 of that section
renders this tolling provision inapplicable, however, while personal
jurisdiction over the absent defendant "can be obtained" without
personal delivery of a summons within the state.2 The phrase "can
CPLR 207 provides in pertinent part:
If, after a cause of action has accrued against a person, he departs from the state
and remains continuously absent therefrom for four months or more,. . . the time
of his absence . . . is not a part of the time within which the action must be
commenced.
CPLR 207(3) states that the tolling provision of that section does not apply "while

